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burden, was a distinct benefit to the recipient of title, and since no 
rights of creditors were involved, the holding of the principal case 
seems sound. 



Equitable Conversion by Contract. — la the case of Lawes v. 
Bennett, 1 decided in England in 1785, Sir Lloyd Kenyon, M. R., held 
that where the lessee of land has an option to purchase at any time 
during the term, the exercise of the option after the death of the 
lessor works an equitable conversion which relates back to the execu- 
tion of the lease, and the purchase money goes to the lessor's next 
of kin and not to his heirs at law. Though several judges have since 
intimated their disapproval of the doctrine, 2 it has nevertheless re- 
mained undisputed law in England. 3 But it was expressly repudiated 
in the recent case of Ingraham v. Chandler (Iowa, 1917) 161 N. W. 
434, where the question came up for adjudication in the Supreme 
Court of Iowa for the first time. 4 It seems impossible to justify the 
holding in Lawes v. Bennett on the ground advanced by the court. 
Since the exercise of the option is entirely within the discretion of 
the optionee, the conversion takes place only at the time of election. 
It would follow, therefore, that when the option is exercised after 
the death of the vendor, since the heir has succeeded to the land, he 
and not the personal representative is entitled to the purchase money. 
That the courts recognize the injustice of the doctrine of relation 
back in these circumstances is shown by their refusal to extend it 
beyond the actual facts of Lawes v. Bennett. Thus, the fiction is 
not used in a suit between the optionor and the optionee, 5 or when 
there is a dispute between the heir and personal representative as 
to the rents and profits accruing between the vendor's death and the 
exercise of the option. 8 So the devisee of the land will be allowed 

there is evidence of prior authorization which makes them closely analo- 
gous to the cases of passing of title by appropriation in sales. Garrigue v. 
Kellar (1905) 164 Ind. 676, 74 N. E. 523; Burr v. Beckler (1914) 264 111. 
230, 106 N. E. 206; Barrett v. Dodge, supra. 

n Cox Eq. Cas. *167. 

*In Townley v. Bedwell (1808) 14 Ves. *591, Lord Eldon said in regard 
to the decision in Lawes v. Bennett: " .... I do not mean to say 
that a great deal may not be urged against it ; but where there is a decision 
precisely in point, it is better to follow it" So in Collingwood v. Row 
(1857) 3 Jur. [n. s.] 785, Sir R. T. Kindersley, V. C, said: " .... I 
confess I should have felt great doubts if it were res integra, as very great 
inconveniences might follow". 

Townley v. Bedwell, supra; Collingwood v. Row, supra; Weeding v. 
Weeding (1861) 1 John. & H. 424. The same principle was held to apply- 
where the option was exercisable only after the death of the testator. In 
re Isaacs [1894] 3 Ch. 506. 

4 For statement of facts, see p. . In the United States the decisions 

are in conflict Accord with Lawes v. Bennett, Newport Water Works v. 
Sisson (1893) 18 R. I. 411, 28 Atl. 336; see Kerr v. Day (1850) 14 Pa. 112; 
contra, Smith v. Lowenstein (1893) 50 Oh. St 346, 34 N. E. 159; and see 
Rockland-Rockport Lime Co. v. Leary (1911) 203 N. Y. 469, 97 N. E. 43, 
discussed in 12 Columbia Law Rev. 155. 

'Edwards v. West (1878) 7 Ch. D. 858; Caldwell v. Frazier (1902) 65 
Kan. 24, 68 Pac. 1076; see contra, Williams v. Lilley (1895) 67 Conn. 50, 
34 Atl. 765. 

'Townley v. Bedwell, supra. 
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to keep the purchase money if the testator has in any way shown 
this to be his intention. 7 A strong argument adVanced against the use 
of the fiction of relation back in these cases is that under such a 
doctrine it is left to the election of the optionee whether the demised 
premises shall be treated as realty or personalty, and that especially 
when the option extends over a long period of time, this will result 
in much hardship and uncertainty. 8 While it is therefore impossible 
to support the holding in Lawes v. Bennett on any theory of equitable 
conversion, it has been suggested that the right of the personal repre- 
sentative to receive the purchase price rests on principles of the 
devolution of the decedent's property; that the personal representative 
is entitled to receive property which is given or tendered pursuant 
to the contract, inasmuch as the money paid in these cases is the 
proceeds of and a legal incident of the contract. 9 

In other than option contracts, however, it is generally held that a 
contract will not effect an equitable conversion unless it is specifically 
enforcible at the death of the contractor, 10 and if the contract is en- 
forcible at his death, no subsequent act on the part of his heir or per- 
sonal representative will be permitted to change the nature of the 
property, which is fixed at that date. 11 It has even been decided that 
where the vendor has reserved the right to rescind the contract, and 
this right is exercised after his death, there has nevertheless been a 
conversion of the property from real estate into personalty. 12 

The recent case of In re Blake [1917] 1 Oh. 18, contained both an 
option and a right of rescission. There the testator leased land to 
one M. with an option to purchase on giving notice, provided that the 
lessor might re-enter under certain conditions before payment of the 
purchase price and terminate the lessee's right to purchase. After 
the testator's death M. gave the required notice, but before payment 

TDrant v. Vause (1842) 1 Y. & Coll. Ch. 580; Emuss v. Smith (1848) 
2 deG. & Sm. 722; Graves v. Graves (1864) IS Ir. Ch. 357; cf. Covey v. 
Dinsmoor (1907) 226 111. 438, 80 N. E. 998. 

These arguments are supported in both Smith v. Lowenstein, supra, 
and Rockland-Rockport Lime Co. v. Leary, supra. See also Graves v. 
Graves, supra. In In re Isaacs, supra, the court expressly refuses to em- 
ploy the fiction of relation back. 

'That this is the solution of the question in Lawes v. Bennett, as well as 
that the whole doctrine of equitable conversion by contract is a useless 
fiction, see "Equitable Conversion by Contract" by Dean Harlan P. Stone 
in 13 Columbia Law Rev. 369. 

"Attorney General v. Day (1748) 1 Ves. Sr. *218; Savage v. Carroll 
(1810) 1 Ball & B. 265, 281 ; In re Thomas (1886) 34 Ch. D. 166. Thus 
there is no conversion where the terms of the contract are too vague, 
Savage v. Carroll, supra, or where the title is defective, Green v. Smith 
(1738) 1 Atk. 572; Lunsford v. Jarrett (1883) 79 Tenn. 192, or where the 
contract is within the Statute of Frauds, Buckmaster v. Harrop (1802) 
7 Ves. *341. 

"Bubb's Case (1678) Freeman Ch. Cas. *38; Whittaker v. Whittaker 
(1792) 4 Bro. Ch. Cas. *31 ; Keep v. Miller (1886) 42 N. J. Eq. 100, 6 Atl. 
495. The decisions in these cases may, however, be explained on the 
ground that the contract failed of performance because of the uncon- 
scientious conduct of the heir or personal representative. 

Hudson v. Cook (1872) L. R 13 Eq. 417; Leiper*s Appeal (1860) 35 
Pa. 420; see contra, Williams v. Haddock (1895) 145 N. Y. 144, 39 N. E. 
825. 
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the trustees of the testator re-entered under the agreement, and the 
contract was not enforced. The court held that the giving of notice 
effected a conversion of the property once for all. Though sustained 
by English authority, this ease really rests on two totally inconsistent 
theories. The only logical hasis for the decision in Lawes v. Bennett 
is that the rights of the heir and executor depend on the carrying out 
of the contract. 13 On this theory, of course, the exercise of the reserved 
right of rescission in In re Blake would have precluded any conversion. 
On the other hand, the line of cases upholding strictly the fiction of 
equitable conversion 14 makes enforcibility at death the decisive cri- 
terion, a theory which would negative conversion after death by the 
exercise of an option as well as by rescission. The unmaking of a con- 
tract should have the same effect as the making of it to change the 
nature of the property. 



Seditious Libel. — Seditious libels and seditious words have been 
prosecuted criminally since very early times. 1 The early cases, how- 
ever, are of little value as legal precedents because, with the rise of 
popular government, public opinion on the subject of freedom of ex- 
pression has brought about an attitude far more liberal than the one 
which formerly prevailed. 2 A seditious libel, as the offense was known 
during the eighteenth century and up to the passage of Fox's Libel 
Act, 3 was a "written censure upon public men for their conduct as 
such or upon the laws or upon the institutions of the country." 4 The 
truth of the utterance afforded no defense, and generally the only 
function of the jury in such cases was to determine whether there was 
a publication as charged. 8 What specific publications were libelous, 
however, was a question of law, 7 a rule which became very unpopular 8 
since the court could determine which writers on political subjects were 
criminal. The opposition reached its height in the Trial of the Dean 

"See note 9, supra. 

"See cases cited in note 10, supra. 

a See 2 Stephen, History of the Criminal Law of England, 301. There 
seems to be no such offense as sedition at common law. Regina v. Burns 
(1886) 16 Cox C. C. 355, 361 ; see 2 Stephen, op. cit. 298. Seditious libel 
differs from seditious words in that the former is a written and the latter 
a spoken publication. 

*Many of the early cases of seditious libel are marked with political 
influence, e. g. Trial of the Seven Bishops (1688) 11 St. Tr. 1339, in which 
most of the argument was concerned with the dispensing power of the 
King. Moreover, in more arbitrary times publications which at common 
law would have been considered seditious libels were made treason by 
statute. See Stephen, op. cit. c. xxiii. These statutes "exercised little or 
no permanent influence on our law". 2 Stephen, op. cit. 262. 

*32 Geo. Ill c. 60 (1792). 

*2 Stephen, op. cit. 348. 

"See 2 Stephen, op. cit. 307, 381. 

Trial of Francklin (1731) 17 St. Tr. 626, 667 n. 

'Trial of Miller (1770) 20 St. Tr. 870, 893, 894; Trial of Woodfall 
(1770) 20 St. Tr. 895, 918. 

"In at least one case the jury nullified this power of the court by re- 
turning a verdict of not guilty of publication. Trial of Wm. Owen (1752) 
18 St. Tr. 1203, 1228, 1229. 



